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Gurrent Vopics. 


N important decision denying the consti- 
tutionality of laws granting labor 
unions the exclusive use of labels on union- 
made goods was rendered recently by Vice- 
Chancellor Stevens, of New Jersey. In 1889 
the legislature of that State passed a law 
making the counterfeiting of such labels a 
misdemeanor, and providing, in effect, that 
the courts might grant injunctions against 
the manufacture, use and display or sale of 
counterfeit labels, and require the defendants 
to pay the persons so injured the profits de- 
rived from the use of the counterfeit labels, in 
addition to ordering the same destroyed. 
Two hatters’ unions in Newark brought an 
action under this law in the Court of Chan- 
cery to prevent certain firms from placing on 
hats manufactured by them a fac simile of the 
recognized hatters’ union label. It was not 
alleged that the journeymen hatters were the 
owners of or traded in the hats to which their 
labels were applied, or that they had ever put 
them on the market. The defendants de- 
murred, and the vice-chancellor has sustained 
their demurrer, holding that the New Jersey 
label law is unconstitutional. The court says 
that before the passage of the act of 1889 the 
right of property in a label could be asserted 
only by those who owned or traded in the 
goods to which it applied. After the passage 
of the act referred to, the label became a spe- 
cies of property in itself, without reference to 
whether it had ever been applied to any 
goods or not. The court pointed out that 
Vor. 57 — No.+ 10. 





the law establishing this new species of prop- 
erty does not apply to labels, trade-marks 
and forms of advertising generally. It grants 
to associations or unions of workingmen a 
privilege not given to other associations or to 
other individuals; and while it is doubtless 
within the power of the legislature to create 
such property right, it must be granted for all 
alike. It follows that as the law of New Jer- 
sey gives such right only to associations or 
unions of workingmen, it is special legisla- 
tion, and for that reason unconstitutional and 
void. A statute protecting all labels and 
trade-marks from infringement, and applying 
to individuals and associations of any legal 
kind, would be valid, while a special “union” 
label law which protects only associations of 
wage-workers violates the constitutional 
guaranty of equal rights. This seems to us 
to be very strong reasoning, and it is difficult 
to see how the objection can be successfully 
avoided. The hatters’ union, it is announced, 
will carry the case to the Court of Errors and 
Appeals. The action of this court will be 
awaited with considerable interest. Should 
that tribunal sustain the decision of the vice- 
chancellor the labels of all trades unions in 
New Jersey may be counterfeited with im- 
punity. In many other States, too, there are 
special union label laws which, in view of this 
decision, may be attacked. 


The decision of the Federal Circuit Court 
of Appeals, composed of Justice Harlan. of 
the Supreme Court, and Circuit Judges Taft 
and Lurton, in the so-called pipe-line trust 
case, which was rendered recently at Cincin- 
nati, has been pronounced the most 
important of its kind since the famous trans- 
Missouri railroad pool case was decided. 
Briefly stated, the facts are as follows: 

Six companies manufacturing cast-iron 
pipes formed an association to control the 
market and regulate prices. They divided 
the United States into two portions — one 
called “ free” territory, the other pay terri- 
tory. In the free territory the fullest 
competition was permitted, because the asso- 
ciation had rivals who could not be brought 
into the trust. In the pay territory the asso- 
ciation monopolized the field and prevented 
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all competition. All orders received from a 
municipality or other place in the pay terri- 
tery had to be submitted to a central board, 
which fixed the price and assigned the order 
to that one of the associated companies which 
was willing to pay the highest bonus to the 
association. In other words, while the asso- 
ciation could bid against each other for a 
contract, the bidding was not for the benefit 
of the consumer, but for the purpose of de- 
ciding which should obtain the contract. 
The bonus paid into the pool was to be 
divided among the associates. The govern- 
nient described the scheme as a “ successful 
attempt by companies having a monopoly of 
the cast-iron pipe trade in certain portions of 
the United States to abolish competition 
among themselves, so that the difference be- 
tween the maximum obtainable price and the 
lowest price affording a fair profit shall ge 
into the pool.” 

This arrangement the court holds to be 
iliegal. First, the contract would be void at 
common law, as in restraint of trade, even 
though its ostensible object was to prevent 
ruinous competition and enforce a reasonable 
price. Second, that the prices were not rea- 
sonable, and that the object was monopoly, 
pure and simple. Third, that the restraint 
was not upon the manufacture, but upon the 
interstate commerce in the pipes, upon the 
delivery of the product across State lines. 
This decision constitutes another important 
step in the anti-trust campaign, and intensi- 
fies interest in the outcome of the pending 
cases against the Joint Traffic Association. 


A very interesting question as to the lia- 
bility of municipal corporations for supplies 
furnished was passed upon by the New York 
Supreme Court, Appellate Division, First 
Department, in the action of John J. Walton 
and others, composing the firm of Hunter. 
Walton & Co. v. The Mayor, Aldermen, etc., 
of the City of New York, reported in full in 
the New York Law Journal of February 109, 
’98. Briefly stated, the facts are these: The 
plaintiffs furnished butter to the department 
of public charities of the city of New York, 
at the request of the commissioners thereof, 
the same being delivered in pursuance of 





twenty-five separate orders issued on various 
dates from January 8th to April 17th, 1896, 
The amounts involved in the separate orders 
ranged from $458.40 to $9.35. It was held, 
although the court was divided, that the 
plaintiffs could not recover from the city the 
value of the merchandise thus furnished be- 
cause in the contraction of the debt the pro- 
visions of section 64 of the so-called 
Consolidation Act had not been complied 
with. The section referred to provides that 
“all contracts to be made or let for work to 
be done or supplies to be furnished, except 
as in this act otherwise provided, * * * 
shall be made by the appropriate heads of 
departments under such regulations as now 
exist, or shall be established by ordinances of 
the common council. Whenever any work is 
necessary to be done to complete or perfect a 
particular job, or any supply is needful for 
any particular purpose, which work and job 
is to be undertaken or supply furnished for 
the corporation, and the several parts of the 
said work or supply shall together involve 
the expenditure of more than one thousand 
dollars, the same shall be by contract, * * * 
unless otherwise ordered by a vote of three- 
fourths of the members elected to the com- 
mon council; and all contracts shall be 
entered into by the appropriate heads of de- 
partments, and shall, except as herein other- 
wise provided, be founded on sealed bids or 
proposals, made in compliance with public 
notice duly advertised in the City Record.” 
The majority opinion of the court, which 
Judge Ingraham wrote, holds that this pro- 
vision constitutes a limitation upon the pow- 
ers of the officers of the municipal cornora- 
tion to make contracts imposing a liability 
upon such corporation. To the contention 
of the counsel for the plaintiff that this stup- 
ply was not for a particular purpose. within 
the meaning of the section quoted. the court 
renlies that if the denartment of the citv vov- 
ernment should order without nublic lettine 
the supplies necessary for the department for 
each day, because each order did not exceed 
$1,000, the provision of the Consolidation 
Act referred to would be clearly nullified. as 
it is hardly probable that any department 
uses of any one particular material a greater 
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amount in each day than could be purchased 
for the sum of $1,000. The court trenchantly 
adds: “ Here it appears that this department 
expended, in a little over three months, up- 
wards of $4,200 for butter alone. It also had 
to supply the meat, bread and other articles 
of food for the inmates of these asylums, 
clothing and fuel, and other articles neces- 
sary for the maintenance of the institutions. 
If the plaintiff's contention is right, every 
particle of supplies needed for all of these in- 
stitutions could have been ordered by the 
commissioner at such price as he pleased, 
upon such terms as he pleased, of such qual- 
ity as he pleased, without competition, with- 
out public letting, in violation of the Consoli- 
dation Act, simply by placing the articles 
needed in several orders, seeing to it that no 
ene order exceeded $1,000. That it was this 
method which the statute was intended to 
prevent is clear, and yet, if, upon the allega- 
tion in the complaint and the proof before the 
court below, this contract imposed any obli- 
gation upon the city of New York, I can see 
no reason why the commissioner would not 
have had power to procure all the supplies 
needed for his department in the same way.” 
To the claim that the citv is bound because 
the supplies were furnished and were used 
without objection, the court replies that 
where a person makes a contract without the 
charter being observed, he mav not recover 
the value thereof upon an implied liabilitv. 
(McDonald v. The Mayor, 68 N. Y. 26: 
Smith v. Citv of New York, 77 N. Y. 126.) 
From the maioritv oninion of the court 
Judges McLaughlin and Van Brunt dis- 
sented, on the ground that the butter was 
furnished on different orders, not one of 
which exceeded $500 in value; that no con- 
tract was ever made for any particular avar- 
titv: that the defendant was under no 
oblieation at anv time to accept butter to the 
value of $1.000, and the plaintiffs were under 
no obligation to furnish anv greater quantity 
than that called for bv each individual order. 
Under such circumstances the dissenting 
indgees thoueht it could rot be said that this 
butter was furnished “ for any particular pur- 
pose.” within the true intent and meaning of 
the statute referred to. They regarded each 





of these purchases as distinct as though they 
had been made from different parties, in 
which event there would not seem to be any 
violation of the statute, interpret it as broadly 
as one might. 


On the subject of relief for the over-bur- 
dened calendar of the Court of Appeals, the 
New York Law Journal, while indicating 
what it regards as good points in the Com- 
mission plan suggested by Mr. John Brooks 
Leavitt, of New York, and heretofore ex- 
plained in detail in these columns, does not 
unqualifiedly indorse the scheme. Our con- 
temporary says: “ If the sentiment of the bar 
and the legislature is preponderatingly in 
favor of a constitutional amendment author- 
izing the re-creation of a Second Division of 
the Court of Appeals, upon substantially the 
same basis as the late Second Division, we 
join in its recommendation, because the 
necessity for some relief is very urgent, and 
it is better to adopt such a measure than that 
the whole movement should prove abortive 
through divided counsels. It is only natural 
for the people of any community to tend to 
follow precedents set by themselves, which 
have worked fairly well, rather than branch 
off into new experiments.” 

Our contemporary thinks it is evident, the 
more the subject is discussed, that the con- 
stitution of the Court of Appeals itself must 
be considerably revised, so that we shall not 
be exposed to the perennial necessity of 
clumsy makeshifts to dispose of accumulated 
business. It also strongly favors a provision 
in the plan of relief, which we have hereto- 
fore strenuously advocated, for the appoint- 
ment of judges still in receipt of salary, but 
retired because of the constitutional age 
limit. We again urge the prompt passage of’ 
legislation on the lines indicated. being satis- 
fied that the overwhelming sentiment of the 
bar and of the public generally is in favor of 
the re-creation of the Second Division. 


The annalling event in the harbor of 
Havana, which is still agitating the people of 
the United States as few occurrences in re- 
cent vears have agitated them, has brought 
up.a number of international questions, some 
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of which have never before arisen. Perhaps 
the most important of these is the question of 
the responsibility of the government of Spain 
for the fearful loss of life and property in the 
event of the official inquiry showing that the 
destruction of the battleship Maine was due 
to means other than accidental. On this sub- 
ject the remarks of Theodore S. Woolsey, 
professor of international law at Yale, are 
worth quoting. Prof. Woolsey says: 


The Spanish government is required to exercise 
reasonable diligence to protect a vessel in Havana 
harbor. It might be said properly that Spain did 
not exercise due diligence, if her harbor-master 
caused the Maine to be anchored over a submarine 
mine, which subsequently exploded accidentally, 
or caused her to be exposed to other danger which 
resulted accidentally in her loss. If Spain did not 
exercise due diligence the Spanish government 
would be liable to pay indemnity for the loss of the 
ship, and would be under the obligation of making 
a disavowal of intent to destroy the ship. The situ- 
ation called for great care on the part of Spain, as 
in the case of the Vizcaya, now in New York har- 
ber. Spain had a perfect right to protect her 
harbor, but she was bound to exercise diligence, 
that no harm should result to the visiting ship. 
If it were proved the explosion was caused by a 
Cuban, or an irresponsible Spaniard not acting un- 
der the authority of the government, Spain would 
not be responsible if she had exercised reasonable 
diligence to prevent such an act. If the act was 
done by a Spanish officer, who had access to the 
wires for the discharge of a mine, it would be al- 
most impossible for Spain to free herself of com- 
plicity. In such an event Spain would, in all frob- 
ability. be responsible for damages for the loss, 
even if she showed that the act was unauthorized. 
It would be almost impossible for Spain to prove 
tu the satisfaction of the United States that she 
did not authorize her officer to perform the act. 
As to the rights of the United States concerning 
the wreck of the Maine, a peculiar case is pre- 
sented. It is a nice question. TI should say that 
sc long as the question of responsibility and the 
cause of the explosion were unsettled, the United 
States would continue to have exclusive jurisdic- 
tion over the wreck. It is natural Spain would 
claim a right to prosecute an inquiry, but this gov- 
ernment has the prior right. 


Former President Harrison recently made the 
suggestion that the heirs of a deceased person be 
prevented by law from inheriting any taxable 
property upon which due return has not been 
miade to the tax assessors during the testator’s life- 
time. 





RAotes of Cases. 

Master and Servant — Railroads— Negligence — 
Evidence— Rules — Province of Jury. — In Smith- 
son v. Chicago G. W. Ry. Co., decided by the 
Supreme Court of Minnesota in January, 1898 (73 
N. W. R. 853), the following is from the official 
syllabus: 

“The fact that certain rules promulgated and 
put in force for the guidance and government of 
railway employes, while operating locomotives, 
have been violation, may be shown upon the trial 
of an action for personal injuries said to have been 
caused by such violation, and the fact may be con- 
sidered as evidence tending to establish negligence 
of the defendant. 

“ But such rules do not stand on the same foot- 
ing as statutes or municipal ordinances, in the 
nature of police regulations, for the protection of 
the public or some particular class of persons. 
The law, statutory or municipal, if valid, fixes the 
legal standard of duty to those for whose protec- 
tion it was designed, while private rules may re- 
quire either more or less than is required by law. 
Compliance with the latter would not necessarily 
constitute reasonable care, nor would the violation 
thereof necessarily constitute negligence. 

“On the trial of an action for personal injuries 
alleged to have been received by plaintiff while 
employed as a locomotive fireman by one com- 
pany, through the negligence of the men in charge 
of the locomotive of another company, and in a 
collision, both companies using the same tracks, 
owned by a third company, the rules promulgated 
by the latter for the government of all trainmen 
using the tracks were put in evidence, together 
with proof that one or more of these rules were 
being violated by defendants’ (appellants’) em- 
ployes when the collision occurred. The court 
charged that, if the jury should find from the evi- 
dence that the rules were being violated when the 
collision took place, they might consider defend- 
ants’ negligence as established. Held, that this was 
error. 

“ But such an instruction is held to have been 
error without prejudice, for the reason that, upon 
the undisputed evidence as to the facts and circum- 
stances surrounding the collision, the trial court 
would have been justified in charging the jury that 
defendants’ negligence was established as a matter 
of law.” 


Libel — Evidence at Trial — Privilege. — In 
Woodman v. Kidd, decided by the New York Su- 
preme Court, Appellate Division, First Depart- 
ment, in January, 1898 (49 N. Y. Supp. 301), it was 
held that the reading in evidence at a trial of a 
letter relevant and material to the issues pending 
before the court is privileged, and cannot be relied 
on as a publication thereof in a subsequent action 
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for libel. It was further held that the finding oi 
the court in the prior action that the letter was 
relevant, material and competent is a binding ad- 
judication, and prevents a reopening of the ques- 
tion in a subsequent action between the same par- 
ties. The following is from the opinion of the 
court by Judge Morgan J. O’Brien: 

“The burden was upon the plaintiff of showing 
rot only that the defendant was the author of the 
letter claimed to be libelous, but also that he pub- 
lished it, or caused it to be published. The writing 
oi the letter was admitted by the defendant, and 
upon the subject of publication there was no evi- 
dence from which the jury would have been justi- 
fied in inferring that anybody had ever seen the | 
letter except the plaintiff and the defendant. It is 
. true that a press copy of the letter was made, and 
that the defendant had a typewriter; but there is no 
evidence to show that a typewriter operator had 
anything to do with the letter, although it was 
typewritten. The only evidence, therefore, as bear- 
ing upon the question of publication, was that in 
the suit of Kidd v. Woodman, before a referee, 
Kidd’s counsel, after demanding the production of 
the letter, which was refused, produced a copy, and 
read it in the presence of the referee and the per- 
sons attending at the trial. This, the plaintiff in- 
sists, was a publication; the argument being that, 
though the rule must be recognized that matter 
written or spoken which is relevant and material to 
ail issue pending before a court or referee is priv- 
ileged, this letter, being neither, was not a priv- 
communication. The answer to this, | 
however, is that it was claimed by Kidd to be 
material and relevant and competent, and was so 


ileged 


held by the referee; and, such ruling having been 
made in a case between the same parties as are 
here on the record, the ruling is a binding adjudi- 
cation. It will be seen, therefore, that we are not 
at liberty to adopt the argument of the appellant 
that the letter, being improperly admitted, was not 
privileged.” 


a 


AN EXAMINATION OF THE DOCTRINE OF 
MALICE AS AN ESSENTIAL ELEMENT 
OF RESPONSIBILITY FOR DEFAMA- 


TION UTTERED ON A PRIVILEGED OC-- 
CASION. 





By Wo. A. PuURRINGTON, OF THE NEW YorK BAR. 


[Concluded from last week.] 

This last case, Hebditch v. MacIlwaine, seems to 
have escaped the attention of the learned editor of 
the article on libel in that excellent work, which 
has become of late the fountain-head of authority, 
the American and English Encyclopedia of Law. | 
At page 431 of volume 13 he lays down this 
proposition: “A mere mistake, innocently made 
through excusable inadvertence, cannot in any | 
case be evidence of malice.” This statement, re- | 


cently adopted ipsissimis verbis by our Appellate 
' Léivision in Haft v. First National Bank (19 App. 

Div. 423), is rested upon several cases cited in a 
l footnote; but in the first, Harrison v. Bush (supra), 
' the court expressly reiused to pass upon that point, 


and the last and only one attording authority for 
the rule, Tompson v. Dashwood, has thus in the 
English Court of Appeal been expressly pro- 
nounced bad law. 

Stuart v. Bell (supra) was said by one oi 
the sitting judges to be an exceptionally im- 
portant case on this point. Lindley, L. J., was 
strongly of one opinion; Lopes, L. J., took a dii- 
ferent view; and Kay, L. J., with the casting vote, 
regretted that he was not more familiar with the 
law of the subject. Those interested in the differ- 
entiation of “ privileged occasions and privileged 
communications” will delight in the case. 

It would appear from the cases that the English 
doctrine of privilege, which is said to be one of 
common sense designed to protect from the im- 
putation of malice persons communicating under a 
sense of duty what they honestly believe true to 
persons entitled to receive it, amounts apparently 
to this: Ii A is entitled to know about B, he may 
inquire of C as to matter of common interest. The 
occasion is then privileged, and C may without lia- 
bility therefor repeat, provided he be not actuated 
by bad motives, all that he thinks he knows of B, 
no matter how false it may be, or how careless C 
may have been in accepting idle gossip as fact. 
This is certainly the rule adopted recently by our 
First Department in Haft v. First National Bank 
(supra), and more reluctantly in the Canadian case 
of Robinson v. Dun (24 Ont. App. Rep. 287), in 
both of which the facts presented this simple issue, 
Is proof of malevolence necessary to recover dam- 
ages for libel uttered on a privileged occasion, or 
will proof of falsity, gross carelessness and lack of 
reasonable cause and disregard of plaintiff's right 
to reputation suffice? 

Those cases will repay consideration presently; 
but first let us test by hypotheses the English rule 
as enunciated in Hebditch v. MacIlwaine. The 
favorite illustration the doctrine is that of a 
prospective employer seeking from a former em- 
ployer information as to a servant. 


of 


Let us sup- 
pose one, Mrs. Jones, to write to Smith inquiring 
as to the honesty of Bridget, a cook lately in 
Smith’s service, and Smith without any investiga- 
tion to answer offhand, but truly: ‘‘ My maid tells 
me she has stolen all our provisions.” Now, under 
the rule, if Mrs. Jones really contemplates employ- 
ing Bridget, and Smith answers “ honestly believ- 


| ing’? — which may only mean not disbelieving — 


the truth of his statement and without ill-will, the 
occasion and the communication are both priv- 
ileged, and he is not liable in damages even if the 
report be false. The fact that he could easily have 
examined into the maid’s possibly malicious story, 
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instead of accepting it without investigation, goes 
for nothing. ftiis recklessness may have injured 
briaget, but he is saved irom responsibility tor 
his creduuty by the “ honesty” oi his beliel. pu, 
you say, however honest his belied, it is not reason- 
avie. And there are American cases to suStain you. 
but Mr. Pollock, in his Law oi Torts, thus an- 
swers: ‘ 1lt is not for the defendant to prove that 
his belief was tounded on reasonable grounds. ‘To 
constitute malice there must be something more 
than the absence of reasonable ground tor belief 
in the matter communicated. ‘Lhat may be evi- 
dence of reckless disregard oi truth, but it is noi 
always even such evidence. A man may be hones. 
and yet unreasonably credulous, or it may be 
proper for him to communicate reports or sus- 
picions which he himseli does not believe. In 
either case he is within the protection of the rule.” 
And it is the difficulty of impressing this distinc- 
tion on the minds of jurors that has led judges, 
according to Mr. Pollock’s words quoted earlier 
in this paper, to carry very far the power of with- 
holding cases from the jury; for jurors naturally 
think that a man should always act with reason- 
able care, and do not attach overmuch importance 
to the mere word “ belief,’ which, as Prof. Fiske 
notes in his cosmic philosophy, has come, by a 
freak of language, to represent our most trifling 
suspicions as well as our profoundest convictions. 
But now let us suppose Mrs. Jones, although 
ostensibly an employer, to have in fact no interest 
in employing Bridget, but to be a “ journalist” in 
quest of such “ small beer” as is to-day purveyed 
by certain newspapers, and further, suppose Smith, 
before answering her letter, to have made careful 
investigation into the maid’s story, with the result 
of finding corroboration, such as an empty larder. 
Will his reasonable belief, induced as well by his 
own examination as by the maid’s story, joined 
with the “honest belief” that Mrs. Jones has a 
like interest in the matter, avail him as a defense 
when the story appears under the lurid headlines, 
“Life Below Stairs; Smith’s Family Brought to 
Starvaties.by Bridget, the Cook.” Not at all. His 
honest mistake being as to the occasion of publi- 
cation, his cere in corroborating the report, af- 
fords no defense, but goes only to mitigation; 
having imparted information to one in fact without 
interest, there is no privilege, and forthwith the 
law implies malice from his mistake, and gives 
damages on account of this comparatively inno- 
cent occurrence, although it denies any redress for 
his gross carelessness in the case first supposed. 
So much for the difference between “ privilege of 
the occasion of writing” and “ privilege of publi- 
cation,” as affecting privilege of the communica- 
tion under the English rule. Does it not faintly 
suggest Hamlet’s “ words, words, words.” 
Another instance will serve to illustrate how the 
“ privileges” both of the “occasion” and the “com- 





munication ” may be lost by mistake in overstating 
the facts to the proper person. 

In Blake v. Stevens (4 F. & F. 232), it appears 
that Mr. Sergeant Pulling wrote and Mr. Stevens 
published a Treatise on the Law and Practice of 
Attorneys, wherein a footnote mistakenly stated 
that in Re Blake (30 L. J. Q. B. 32) the attorney 
had been “ struck off the rolls” for breach of duty. 
There were several Blakes on the rolls, one oj 
whom, the plaintiff, had been suspended for two 
years, but not “ struck off.” Cockburn, C. J., in- 
structed the jury that the uncertainty of the law, 
great as it is, would be a “ thousand times worse,” 
a “chaos of confusion,” except for text-writers, 
whose works are therefore privileged so long as 
they are fair recitals of statements in the reports, 
but not otherwise; the common sense of the matter 
seeming to him to be that one should “ take care 
to use reasonable care and diligence to be correct,” 
even on a privileged occasion. He added that no one 
supposed Mr. Sergeant Pulling had any desire to 
the plaintiff; and in a learned footnote to the re- 
take, but it was one that “ arose from want of rea- 
sonable diligence and care.” The jury found for 
the plaintiff; and in a learned footnote to the re- 
port, which, by the way, is published by the de- 
fendant, it is said to be “ abundantly established 
in law that recklessness is malice, which takes away 
privilege.” Whether or not this be a sound state- 
ment of the rule in England, there is authority for 
maintaining that it states the rule in this country, 
both in Federal and State courts. The last im- 
portant English case on this topic is Nevill v. Fine 
Arts Ins. Co. (supra). There Pollock, B., left it to 
the jury to say whether the words were capable of 
libelous meaning and truth in that sense, and 
whether they were published (1) maliciously or 
(2) in excess of privilege. The jury found affirm- 
atively on all points except malice, as to which 
they could not agree. Judgment was therefore en- 
tered for plaintiff by Pollock, B., after an elaborate 
opinion, upon the ground that, malice apart, the 
“excess” destroyed the “privilege,” and the 
wrongful act became inexcusable. But Lord 
Esher, M. R., and Lopes and Rigby, L. JJ., all 
argued that malice could not be inferred merely 
from the fact that the words were “ too strong for 
the occasion,” i. e., that “ excess of privilege ” was 
not tantamount to malice or anything more than 
evidence from which the jury might find its exist- 
ence. In our own country the hair “ privilege” 
has not been so neatly divided “’twixt north and 
northwest side,” and there is abundant authority 
for the proposition that even in privileged com- 
munications falsity, recklessness and lack of rea- 
sonable and probable cause and disregard of 
plaintiffs rights create liability for defamation. 

Of our text writers Cooley says, treating of priv- 
ileged communications, that “ existence of malice, 
or of such recklessness or negligence as in the 
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other branches of the law is received as the equiv- 
alent of malice, is absolutely essential to the ac- 
tion.” (2d Ed. 246.) And Townshend says that 
such communications put the burden on plaintiff 
to show “ that the defendant was actuated by mo- 
tives of personal spite or ill-will or of culpable 
recklessness or negligence.” (4th Ed. 299.) In 
White v. Nichols (3 How. U. S. 266), a case of 
libel by privileged communication, it was said (at 
p. 291): “ Falsehood and the absence of probable 
cause will amount to malice.” 

In Trussell v. Scarlett (18 Fed. 214) the question 
arose, and in a learned note on the essentials of 
privileged commercial communications, Dr. Whar- 
ton said that they must be confidential, made bona 
fide and without malice or recklessness. Later, in 
Lock v. Bradstreet (22 Fed. 771), Nelson, J., in- 
structed the jury that though the information given 
was privileged, falsehood and absence of probable 
cause could amount to proof of malice; and that if 
defendant, without exercising ordinary care and 
caution in collecting information of a nature to 
affect plaintiff's reputation injuriously, imparted 
that information recklessly, a verdict should be 
given for plaintiff. In Bradstreet v. Gill (72 Tex. 
115), the court said that where the occasion is 
privileged, a ‘suit cannot be sustained unless ex- 
press malice is shown, “or such gross disregard 
of the rights of the persons published as will be 
equivalent to malice in fact.” And again: ‘* Such 
malice is defined to be evil motive or such gross 
indifference to the rights of others as will amount 
te a wilful or wanton act.” The definition of a 
privileged communication, already quoted from 
Briggs v. Garrett (supra), includes in its essentials 
“reasonable and probable cause,” which we have 
seen are excluded by Mr. Pollock and the English 
cases. In Gott v. Pulsifer (122 Mass. 235), an ac- 
tion in the nature of trade libel brought to recover 
special damages for depreciation of plaintiff's prop- 
erty, the famous Cardiff giant, Gray, C. J., holding 
the criticism “ to fall within the class of privileged 
ccmmunications, for which no action can be sus- 
tained without proof of actual malice,” but also 
that the trial court’s definition of that term was 
erroneous as requiring plaintiff to prove “a dis- 
pesition wilfully and purposely to injure the value 
of this statue,”’ said “ malice in uttering false state- 
ments may consist either in a direct intention to 
injure another or in a reckless disregard of his 
tights and of the consequences that may result to 
him.” 

All this becomes still more plain if we examine 
the cases of malicious prosecution, that action 
which Lord Bramwell holds cannot lie against a 
corporation, because to sustain it plaintiff must 
prove malice as well as lack of probable cause. 
Certainly the prevalent American rule seems to be 
that in such actions malice is not confined to 
personal spite or ill-will, but includes lack of due 





caution and regard for reputation, and probable 
cause must be founded on reasonable belief, and 
not such weak but “honest” credulity as Mr. 
Pollock and the English cases would have us be- 
lieve is a sufficient rebuttal of malice in privileged 
communications. Thus it was said in Brewer v. 
Jacobs (22 Fed. 217, at p. 229), where advice of 
counsel was considered analogous to privilege in 
libel: “Mere belief will not do. It is agreed it 
must be honest and sincere, but under the above 
definition it is more important that it should be 
reasonable.” (Cf. Carl v. Ayers, 53 N. Y. 14; 
Heyne v. Blair, 62 N. Y. 19; Fagnan v. Knox, 66 
NY. 525; Anderson v. How, 116 N. Y. 336; Wass 
v. Stephens, 128 N. Y. 123). In the case of Wiggin 
v. Coffin (3 Story, 1) the plaintiff expressly ad- 
mitted that the defendant was not animated by 
any malignant feeling, bad passion or wilful pur- 
poses, yet Story, J., instructed the jury that 
“malice may not only be presumed from the total 
absence of probable cause, but also from gross and 
culpable negligence in omitting to make suitable 
and reasonable inquiries.” And in Cook v. Hill 
(3 Sandf. 341), a strong case in our own State, 
wherein the prevailing brief was made by S. J. 
Tilden for plaintiff, the court by Oakly, C. J., held 
that in a case of libel by privileged communica~ 
tion slight proof of absence of probable cause 
shifted the burden back to defendant, and said: 
“Tf there was no probable cause for the communi- 
cation, the law implies that it was made with 
malice.” 

Contrast with these American cases that leading 
one in England, Clark v. Molyneur (supra), 
wherein Huddlestone, B., was held to have mis- 
directed the jury by instructing them that belief 
means not the actual belief in defendant’s mind, 
but belief founded on reasonable grounds; and it 
was held reversing him, that if defendant only be- 
lieved, it made no difference how unreasonable was 
his belief, since malice in fact ‘‘ means a wrong 
feeling in a man’s mind.” 

Among the most recent, if not the latest, cases 
holding that malice, in the sense of active evil 
motive, must be established to sustain an action for 
defamation by privileged communication, are two 
already noted, Haft v. First National Bank, in New 
York, and Robinson v. Dun, in Canada, whose 
facts are very similar and worthy of careful con- 
sideration. Haft, a perfectly solvent trader, hav- 
ing closed his shop on Yom Kippur, the most 
widely observed Jewish holiday, spent the day in 
the synagogue, leaving on his door this notice: 
“Closed on account of holidays; will open at 6 
o’clock. Please drop letters in box.” The defend- 
ant bank’s messenger called with a draft, and leav- 
ing a copy in the box, falsely reported Haft’s 
failure to his employer, which returned the draft to 
its correspondent, saying, “ Our messenger reports 
that he has failed,” in consequence of which report 
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the drawers stopped in transit goods consigned, | versed, the American authorities being ignored, 


and Haft suttered a special damage, which he 


pieaded and proved. Finding the copy drait in his | 


box, Mait returned it at once by mail, the same 
nignt, endorsed that he would discount for cash. 
‘Lhe bank did not correct its false report, but a 
month later, on Haft’s application, it offered to, 
but did not do so, and sent its messenger to see 
plaintitt who testified that said messenger then 
told him that he understood a man on the prem- 
ises to say he had failed, but also admitted that he 
saw the notice, which he read: ** Closed temporar- 
ily; will resume in six months,” thus conceding 
that he had the truth before his eyes. Plaintiff, 
reiying on this admission of the servant’s gross 
carelessness and the bank’s disregard of his credit 
in not at once correcting its report, expressly ad- 
mitted that defendant believed its messenger to 
have been so informed, and had no malice in the 
sense of personal ill-will, and also the privileged 
nature of the communication; but he expressly 
declined to admit that any one had in fact told the 
messenger oi his failure, on which point there was 
no testimony other than plaintiff's admission of 
this self-serving statement made to him as above; 
he also refused to concede that the bank was free 
from the legal malice implied from its servant's 
faisehood and recklessness. And as to the mes- 
senger himself, plaintiff admitted nothing, not even 
that he was free from actual malice. A dismissal 
of the complaint on this evidence was affirmed by 
the Appellate Division, which held, upon the au- 
thority of the American and English Encyclo- 
pedia, and Hemmens v. Nelson (138 N. Y. 517), 
that proof of malice in the sense of bad motive was 
essential to maintain the action, and, as above 
noted, that a mistake due to inadvertence does not 
afford ground of action. 

In Robinson v. Dun, defendant, a commercial 
agency, reported to an inquiring client that plain- 
tiff had been involved in a lawsuit over a note, 
which went against him; that he had lost a little 
money in the way of costs, and is said to have an 
easy way of swearing in court, and locally the 
fullest confidence is not felt in him. The issues 
being tried in this case, defendant was put to his 
proof, and a reputable banker testified that he told 
defendant’s traveler that Robinson had lost a suit 
lately, and that “there was some pretty tall swear- 
ing.” But it seems he was speaking of another 
Robinson. The chancellor, while holding the oc- 
casion privileged, said: ““ Now the law is settled, 
I think, that want of reasonable care in collecting 
information by these agencies is evidence of mal- 
ice, which destroys the privilege” (citing Blake v. 
Stevens [supra]; Cosette v. Dun, 18 Can. Supr. 
222; Carsely v. Bradstreet, M. L. R. 3 Q. B. 108, 
117, and the American cases, Locke v. Bradstreet 
and Bradstreet v. Gill, supra). 

Upon appeal, the judgment for plaintiff was re- 





solely upon the authority of English cases, and also 
apparently because the mistake was corrected as 
soon as discovered, which was almost immediately, 
and because no special damage was proved, two 
regards in which the case differed from Hait’s. 
On the appeal Osler, J., was of opinion, like the 
chancellor below, that the law is quite “ settled’ — 
only he thought it was settled just the other way — 
and that * where the occasion is admitted or held 
tc be privileged, express proof of malice is neces- 
sary, which in this class of cases seems to be noth- 
ing short of bad faith.” As to Cossette v. Dun 
(supra), a leading case to the contrary tenor, in 
Lower Canada, he considered it either to turn 
wholly on the French law, or that the libelous 
statements were so irrelevant that privilege could 
uot attach to them, or that the recklessness was so 
great as abundantly to show actual malice; but he 
expressed regret at being unable under English 
authority to apply its rule as stated in the second 
clause of the headnote, viz.: “* Persons carrying on 
a mercantile agency are responsible for the dam- 
ages caused to a person in business when by cul- 
pable negligence, imprudence or want of skill false 
information is supplied concerning his standing, 
though the information be communicated confi- 
dentially to a subscriber to the agency on his 
application therefor.” 


From a lawyer’s standpoint it is to be regretted 
that neither Haft nor Robinson cared to incur the 
expense of final appeals, for each case presented 
the issue fairly. Each plaintiff, like the plaintiff in 
Wiggin v. Coffin, honestly disclaimed charging the 
defendant with spite or ill-will or evil motive, but 
asked redress for gross disregard of his rights, 
carelessness and resulting injustice that reasonable 
inquiry would have obviated. Gross carelessness, 
lack of reasonable cause for belief and culpable 
disregard of plaintiff's business credit appear in 
each case, especially in Haft’s, by the messenger’s 
admission that he made a false report with the 
truth before his eyes, and by the bank’s acceptance 
of his report without any inquiry, and its failur- 
tu correct it on receipt of the copy-draft by mai.. 
And certainly the law should not in such a case 
throw the penalties of the defamer’s recklessness 
upon the defamed, and refuse to compensate the 
latter, even for proven special damages; and an 
explicit opinion of our court of last resort on that 
point would be desirable. 


The principle involved is simple and well stated 
in the Civil Code of Lower Canada, in these sec- 
tions cited in Cosette v. Dun, viz.: 


a Sec, 1053. Every person capable of discern- 
ing right from wrong is responsible for the damage 
caused by his fault to another, whether by positive 
act, imprudence, neglect or want of skill. 


“Sec. 1054. He is responsible not only for the 
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damage caused by his own fault, but also for that 
caused by the fault of persons under his control, 
and by things which he has under his care.” 
Nevertheless it is not ‘intended to criticise the 
judgment of the two intermediate appellate courts. 
The English cases certainly seem to sustain the 
Canadian ruling in Robinson v. Dun; and these 
words quoted by our Appellate Division from 
Hemmens v. Nelson (138 N. Y. 524), if taken 
alone, certainly justify its decision: “* The question 
is not whether the charge is true or false, nor 
whether the defendant had sufficient cause to be- 
lieve that the plaintiff sent the letter, or acted 
hastily, or in a mistake, but the question is, the 
occasion being privileged, whether there is evi- 
dence for the jury that he knew or believed it to be 
false. The plaintiff may have arrived at conclusions 
without sufficient evidence, but the privilege protects 
him from liability on that ground until the plaintiff 
has overcome the présumption of good faith by proof 
of a malicious purpose to defame her character *under 
cover of privilege. The plaintiff must be able to 
point out some evidence in the record that would 
warrant the jury im imputing the guilty motive to 
the defendant before her appeal can be sustained.” 
But it is submitted with due diffidence and re- 
spect to authority that these words do not state a 
general rule of our law, but depend upon and must 
be read in connection with these facts of that 
much-litigated case. Defendant was accused of 
slandering plaintiff, a teacher, by charging her to 
the trustees of a school, of which he was superin- 
tendent, with writing indecent matter. The evi- 
dence shows that, having compared a scurrillous 
writing with the pay-rolls and other writings of 
the school’s staff in his possession, he concluded it 
to be plaintiff's. Without imparting his suspicions 
he gave all the writings to the president of the 
board, a lawyer and quasi-expert, who reached in- 
dependently the same conclusion. The two then 
sent all the writings to an expert without suggest- 
ing their suspicions, and he came to the same con- 
clusion. Even then defendant did not volunteer 
the statements complained of, but was called be- 
fore the board. In the presence of this unusual 
care and reasonable cause for his report. aroof of 
personal ill-will was absolutely essentia: to sustain 
this particular action. Of this the prevailing 
judges found only a scintilla, although two dis- 
senting judges, Peckham and Maynard, JJ., found 
more, and it may be remarked in passing that dis- 
sent is as unfortunate on the “ scintilla theory ” as 
on the question whether words bear a libelous 
ccnstruction to reasonable men. The case is well 
worth study, having been tried five times, with 
four reversals of judgment for the plaintiff (24 
Hun, 395; 36 Hun, 149; 13 St. R. 211; 15 St. R. 
790); the courts below holding that, if defendant 
did not himself send the scurrilious matter, he 
“had probable cause for the accusation ” (36 Hun, 





156), and that he had acted cautiously (13 St. R. 
212). 

If the broad rule of Hemmens v. Nelson be — 
and it is submitted that it is not — that malice in 
the sense of positive bad motive is essential to the 
recovery of damages for defamation by privileged 
communication, and that proof of disregard of 
private rights through gross carelessness will not 
suffice, then it is with proper diffidence contended 
that neither the authorities nor the facts of the 
particular case support the rule. Of the six cases 
cited as to actual malice (138 N. Y., at p. 523), 
only one, Washburn v. Cooke (3 Den. 110), holds 
that proof of intent to injure was necessary; and 
that holding was uncalled for, in view of the fact 
that the point of reversal was error below in 
charging the jury that the communication was not 
privileged. Of the other cases, Byam v. Collins 
(111 N. Y. 143) and Moore v. Bank (123 N. Y. 
420) relate to unprivileged communications; Van- 
dersee v. McGregor (12 Wend. 545) held no more 
than that malice cannot be inferred merely from 
the publication of a privileged communication, and 
in Van Wyck v. Aspinwall (17 N. Y. 190) it was 
expressly found that the communication was pub- 
lished bona fide and upon reasonable cause. 

A somewhat careful inquiry seems to justify this 
genesis of the theory, so far as New York is con- 
cerned, that actual malevolence is an essential of 
proof where the occasion is privileged: 

In Klinck v. Colby (46 N. Y. 427), Folger, J., 
said (at p. 433): “ The proper meaning of a priv- 
ileged communication is said to be this, that the 
occasion on which it was made rebuts the infer- 
ence arising prima facie from a statement preju- 
dicial to the character of the plaintiff, and puts it 
upon him to prove that there was malice in fact, 
and that defendant was actuated by motives of per- 
sonal spite or ill-will independent of the circum- 
stances in which the communication was made” 
(citing 2 Russell on Crimes, 246, margin 245 [8th 
Am. ed.]; Lewis v. Chapman, 16 N. Y. 360, 373). 
This dictum was not necessary to the decision 
and seems to be obiter; but neither the words 
“personal spite or malice” nor their equivalents 
occur in Lewis v. Chapman, which merely held it 
e1ror to instruct a jury that they might infer mal- 
ice from the falsity of a privileged communication 
without other proof. Those words do occur in 
volume one of the English text-book re- 
lating to indictments; but of how little 
weight that treatise is as opposed to the 
American rule, Judge Folger himself showed 
when, later, in Hamilton v. Eno (81 N. Y., at p. 
126), he declined even to examine the English 
cases on privileged communication. Having thus 
been born into the world of decisions, the words 
next appear in the dissenting opinion in Moore 
v. Bank (123 N. Y., at p. 432), which accepts Mr. 
Odgers’ definition, and is written by the same 
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learned judge who gave the opinion in Hemmens | them was the question of defendant’s so-called 


v. Nelson, wherein they very naturally appear 
again. So far as this inquiry discloses these cases 
afford the only authority for the broadly stated 
rule that actual malice is different in kind as well 
as in proof from implied malice, and is synono- 
mous with malevolence. 

What, finally, are the conclusions from this per- 
haps too long and tedious examination? They are 
these: Malice in the sense of malevolence is never 
the gist of the action for compensatory damages 
in defamation any more than in any other action 
in trespass on the case. The element of bona fides 
should enter no more, qua compensation, into these 
actions than into those for mere negligence, into 
which it was formerly sought to inject it (Vaughan 
v. Menlove, 3 Bingh. N. C. 468). In primitive 
times defamation usually occurred among _ indi- 
viduals, generally neighbors, and was, as a rule, 
prompted by ill-will; and because it is hard te 
prove motive, and because damages to reputation 
cannot be so readily assessed as those from cor- 
poreal injuries, an anomalous form of procedure 
grew up by which plaintiff proved only the utter- 
ance of defamation whereupon the law in the 
absence of adequate excuse gave redress, presum- 
ing, as it was said, falsity, malice and damage; 
whereas in the other actions for trespass on the 
case, such as malicious prosecution, false imprison- 
ment, slander of title, etc., all elements of plaintiff's 
case had to be proved. The necessities of neigh- 
borly intercourse, and especially the growth of 
trade and communication, required some modifi- 
cation of this rule, and the doctrine of privilege 
grew up in comparatively recent times which, 
where it existed, changed this form of procedure 
and assimilated it to that of other actions of tres- 
pass on the case; the defendant being no longer 
called upon to sustain the initial onus probandi, but 
the plaintiff being required to establish his case 
and defendant’s liability for damages by showing 
falsity and other facts tending to prove lack of 
adequate excuse. Thus we come to conclude that 
privilege is largely a rule of the forum, like the 
statute of limitations. The latter does not pay 
the debt, nor does even absolute privilege make 
right the defamation it shelters out of public policy. 
Qualified privilege does little if anything more 
than shift to plaintiff the -burden of proving mal- 
ice or its equivalents, recklessness or culpable 
negligence and disregard of the right to reputation. 
For this there is authority. (Lewis v. Chapman; 
Cooley on Torts; Briggs v. Garrett; Townshend 
on Libel and Slander, supra; Green v. Meyer, 78 St 
R. 81.) The nature of malice is not altered by the 
existence of privilege. An examination of the 
New York cases (Fowles v. Bowen, 30 N. Y. 20; 
Ormsby v. Douglass, 37 N. Y. 477; Klinck v. 
Colby, 46 N. Y. 427; Lovell v. Houghton, 116 N 
Y. 520) will, it is submitted, show that in none of 





malice. i. ¢.. lack of adequate excuse, ever with- 
held from the jury when falsity of the libel and 
lack of probable cause were shown. And it is con- 
tended that the general American rule, unlike the 
English, requires belief to be reasonable under the 
circumstances as well as honest, not resting in 
recklessness. 

We have groped in the law of defamation away 
from the absurd doctrine of taking words mitiore 
sensu, whereunder it was held not defamatory to 
say that C cleft B’s head in two; so long as there 
was no allegation that B suffered thereby, we have 
escaped from the disgraceful rule that it was de- 
famatory to say that a barber could not shave 
well; but not so to impute unchastity to a virtuous 
woman. Thanks to the bar’s stubborn resistance 
to the doctrine insisted on by judges of high re- 
nown, a resistance that culminated with us in the 
great case of People v. Croswell (3 Johns. Cas. 
336 [appendix]), we can now plead the truth as a 
defense in criminal libel. In other respects, too, 
we have escaped from medizvalism. Let us hope 
that the utterly false idea that proof of personal 
malice is an essential to the recovery of compensa- 
tion for libel, whether uttered on privileged or un- 
privileged occasions, may also disappear. To 
every just mind it is outrageous that one who 
carelessly and causelessly ruins the reputation and 
credit of another may be exempt from civil re- 
sponsibility merely because he did not act out of 
pcsitive evil motive. If the law itself by its fiction 
tempts clients and jurors to deal falsely, can we 
wonder that perjury is rife, as our president’s ad- 
dress so strongly points out? 

So long as cherishing a false, unsound theory, 
we compel plaintiffs to plead and jurors to find 
malice and ill-will where they do not believe that 
malevolence exists; the law itself encourages false 
swearing and is far from realizing what Lord 
Esher lately boasted of it, in quitting the master- 
ship of the rolls, when he said: “ There is no such 
thing in the law as a rule which says that the court 
shall determine that to be true which the court 
knows and believes to be untrue.” 


LRELIEF FOR THE COURT OF APPEALS. 
T is gratifying to be able to announce that there 
is practical certainty of the present legislature 
taking proper action to relieve the overburdened 
calendar of the New York Court of Appeals, and 
in the way which has been advocated in these col- 
umns. The legislature now in session will be 
called upon to adopt a joint resolution for a con- 
stitutional amendment to relieve the court. The 
proposed amendment re-enacts the existing pro 
visions for the Court of Appeals, and adds the 
following: 
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“Whenever, and as often as, there shall be such 
an accumulation of causes on the calendar of the 
Court of Appeals that the public interests require a 
more speedy disposition thereof, the said court 
may certify such fact to the governor, who shall 
thereupon designate seven persons to act as asso- 
ciate judges, for the time being, of the Court of 
Appeals, and to form a second division of said 
court, and who shall act as such until all the causes 
upon the calendar of the Court of Appeals are de- 
termined, or the judges of said court, elected as 
such, shall certify to the governor that said causes 
are substantially disposed of, and when said causes 
are thus determined, or upon receiving such cer- 
tificate, the governor shall declare said second 
division dissolved, and the designation of persons 
to serve thereon shall thereupon expire and cease. 
The second division of said court hereby author- 
ized to be constituted shall have power and be 
competent to determine any causes in the Court 
of Appeals which may be assigned to such division 
by the court composed of persons elected to serve 
in said court, and said last-named court may, at 
any time before judgment, direct any of the causes 
se assigned to be restored to its own calendar for 
hearing and decision. The rules of practice in 
both divisions shall be the same. Five members 
of the court shall be sufficient to form a quorum 
for said second division, and the concurrence of 
four shall be necessary to a decision. The persons 
composing said second division shall appoint from 
their number a chief judge of such division. In 
case any justice of the Supreme Court shall be ap- 
peinted to serve on such division, the governor 
may, from time to time, when, in his judgment, the 
public interests may require, change the desig- 
nation of any such justice to serve in such division, 
and he may fill any vacancy occurring in such 
division by designating a person to fill the same. 
No justice of the Supreme Court shall exercise 
any of the functions of a justice of the Supreme 
Court, nor receive any salary or compensation as 
such justice, during the time he shall be desig- 
nated to act in such division. During such term 
of service in said second division, any person so 
designated shall receive the same compensation as 
the associate judges of the Court of Appeals, 
elected as such. Said second division may appoint 
and remove a crier and such attendants as may be 
necessary, and shall have power to appoint the 
times and places of their sessions. The clerk and 
reporter of the Court of Appeals shall be the clerk 
and reporter of said second division.” 

Passage by two successive legislatures is neces- 
sary, so that the amendment can be submitted to 
the people for approval no earlier than the fall of 
1899. This amendment, together with one for bi- 
ennial sessions, which seems altogether likely to 
be favorably acted upon by legislators and people, 
will go far toward relieving the situation and en- 
abling the court to keep up with its work. 





Legal Botes of Pertinence. | 


Resolutions for constiutional amendments 
granting woman suffrage have recently been re- 
jected in the legislatures of Massachusetts and 
Iowa. 


Solicitor O’Connell, of the treasury department, 
holds that bicycles, when imported from abroad, 
are “ household effects,’ which can be brought in 
free of duty if they have been used abroad for over 
one year. 

The department of justice has accorded the 
reporters of the Supreme and Exchequer Courts of 
Canada the privilege of holding briefs in those 
courts. The reporters of the Ontario courts enjoy 
a like privilege, and the English custom has always 
been to allow the reporters to practice as counsel. 

To this date seven chief justices have sat upon 
the bench of the Supreme Court of the United 
States. Connecticut, New York, Maryland, Vir- 
ginia, and Illinois each furnished one and Ohio 
two. There have been fifty associate justices. 
New York furnished six, Pennsylvania five, Mass- 
achusetts, Ohio, Maryland and Virginia four each; 
New Jersey, North Carolina, South Carolina, 
Georgia, Tennessee, Alabama and California (in- 
cluding McKenna), two each, and Maine, New 
Hampshire, Mississippi, Louisiana, Kentucky, 
Illinois, Iowa, Michigan and Kansas one each. 
All of the States east of the Mississippi river have 
been represented upon the Supreme Bench with 
the execption of Vermont, Rhode Island, Dela- 
ware, Florida and Indiana. 

The Supreme Court of Illinois has modified rule 
39, relating to admissions to the bar, by adding the 
following provision: * Provided that no applicant 
for admission to the bar who entered upon his 
regular course of study.of the law before the adop- 
tion of this rule, and who shall have prosecuted 
the same continuously until the making of his ap- 
plication, shall be subjected to any test as to his 
preliminary general education.” 


The republic of Switzerland is going into the 
railroad business. The referendum has resulted in 
popular approval of the proposed State purchase of 
the railroads of Switzerland at a cost of about 
$200,000,000. The vote was 384,146 in favor to 
177,130 against it. According to recent official re- 
turns, there are 2,304 miles of railroad open for 
traffic in Switzerland, on the five principal lines. 
The government is projecting a loan for the pur- 
chase. 


The attorney-general of Missouri has rendered 
an opinion to the state superintendent of public 
schools in which he holds it unlawful for a 
teacher to require pupils to repeat the Lord’s 
prayer as a part of the opening exercises in the 
public schools of the State. He also holds that the 
reading of the Bible by the teachers as a part of 
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the school exercises is contrary to the laws. The 
attorney-general declares that these exercises are 
a form of religious worsiup and prombited by 
the State and Federal Constitutions. 


Two young women in McKeesport, Pa. have 
brought one action against a photographer to en- 
join him from exhibiting their photographs on the 
streets and from making copies oi them to be used 
in any public manner, and another action against 
a weekly newspaper in the form of a libel suit for 
$10,000 damages for publishing their likenesses 
without their consent. The Court of Common 
Pleas at Pittsburg granted the injunction against 
the photographer, with costs to be paid by the 
defendant. The libel suit is yet to be tried. 

The idea of taxing bachelors, which is being 
agitated in New Jersey, is not as new as some 
people may think. More than 2,200 years ago 
Plato’s laws had the following: * Law of Mar- 
riage. — A man shall marry between the ages oi 
thirty (30) and thirty-five (35). * * * He who 
listens to the words of the law shall be free and 
shall pay no fine, but he who is disobedient and 
does not marry when he has reached the age of 
thirty-five (35) shall pay a yearly fine of a certain 
amount, in order that celibacy may not be a source 
of ease and profit to him.” 


Justice Brewer has noted some curious coinci- 
dences in regard to the members of the Supreme 
Court. The judges are seated on the bench on 
either side of the chief justice in the order of the 
date of their appointments, the senior at the right, 
the second at the left, and so on. Before the re- 
tirement of Justice Field, on the right of the chief 
justice were seated the three colors, Justices Gray, 
Brown and White. None of the associates who sat 
on the right of the chief justice had any children. 
Every associate who sat on the left had a large 
family, and all but Judge Peckham had grand- 
children. 

An interesting and important ruling was made 
by Mr. Justice Cole, sitting in Circuit Court No. 1, 
on Saturday, February 12, says the Washington 
Law Reporter. An application for a permit for 
the erection of a building fifteen feet wide was re- 
fused by the district authorities, the minimum 
width fixed by the building regulations being six- 
teen feet. This regulation Judge Cole held to be 
void, as not being within the power of the com- 
missioners to adopt. He therefore directed a writ 
of mandamus to issue requiring the commissioners 
to grant the permit for the erection of the pro- 
posed building. 

We learn from our English namesake of De- 
cember 11th, says the Canada Law Journal, that 
Mr. Montagu Crackanthorpe, Q. C., will, from the 
beginning of the new year, “ practice only before 
the house of lords and privy council, while con- 
tinuing to take ‘opinion’ business as_ before.” 
Ahem! ‘“Here’s richness,” as the immortal 





Squeers puts it. It is not often that we in Canada 
hear of a lawyer exercising the royal prerogative 
of choosing one’s courts, and we ieei that we ought 
to be pardoned for the following bit of Weggery 
apropos of the event: 

Forgive our freedom, Montagu — 

Your luck is rare indeed; 

The king, he picks his courts to sue, 

While you, your courts to plead! 


Betore the Final Bar. 

N the death of the Hon. Mariin W. Cooke, 
[ which occurred in Rochester, N. Y., on 
wednesday, February 23d, the bar of New York 
lcses another oi its brightest ornaments. Mr. 
Cooke was not only known and esteemed very 
widely in the professional, educational and business 
circles of Rochester, but his friendships extended 
throughout the Empire State. Born in Whitehall, 
N. Y., March 2d, 1840, he went to Rochester at 
the age of 14 years, and had ever since continued 
to be a resident of that city. He graduated from 
the University of Rochester in 1860, and three 
years later was admiiced to the bar. 
thereafter he 


Witdin a year 
partner of the firm of 
Church, Munger & Cooke, consisting of the late 
Hon. Sanford E. Church and Hon. George G. 
Munger. This partnership continued about five 
years, and until the election of Mr. Church to the 
chief judgeship of the Court of Appeals. Mr. 
Cooke was not only a thoroughly equipped lawyer, 
but one of the clearest and cleanest-minded men 
in the State. Though constantly pressed by the 
cares of an active professional life, he found time 
to devote himself to literary and scientific pursuits, _ 
and had received recognition from as high an 
authority as the American Shakespeare Society, of 
which he was a member. He was noted for his 
staunchness and loyalty to his friends. On No- 
vember 8, 1897, Mr. Cooke was appointed the first 
jury commissioner of Monroe county under the 
law passed by the legislature in 1897. Heart dis- 
ease was the cause of death, but there is no doubt 
that the fatal termination of his brilliant career was 
hastened by the overwork and exposure to which 
he subjected himself in connection with the draw- 
ing of the first jury under the new law, in the 
administration of which he took the deepest inter- 
est. Mr. Cooke had been a member of the execu- 
tive committee of the State Bar Association from 
its organization, and for several years was its treas- 
urer. He was elected president in 1887, and was 
re-elected the following year. During his admin- 
istration there was a large increase in the member- 
ship and influence of the association, and it was 
largely due to his efforts that the association first 
secured the disbarment of an attorney for miscon- 
duct. 


became a 
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Ex-Judge Elliott Anthony died at his home in 
Evanston, IIl., on February 24th. He had been in 
pcor health for several years. Mr. Anthony was 
one of the pioneer lawyers of Illinois. He had 
been a resident of Chicago for 45 years, and for 
twelve years honored the bench of Cook county. 
He was born in Onondaga county, N. Y., of 
Quaker parents, June 10, 1827, and went west in 
1852. In addition to being a lawyer of great ability 
Ivdge Anthony was a legal author of renown. 


NEW YORK COURT OF APPEALS. 


AMENDMENT OF RULE XI, PERTAINING TO Mo- 
TIONS AND APPEALS FROM ORDERS. 


HE New York Court of Appeals recently or- 
dered Rule XI of the Court of Appeals be 
amended so as to read as follows: 
Rute XI. 
Motions and Appeals from Orders. 
Mortons. — Appeals from final orders in special 
proceedings, appeals from interlocutory judgments 
cverruling or sustaining demurrers and appeals 
from orders in actions and special proceedings 
certified to this court by the Appellate Divisions of 
the Supreme Court, except orders granting a new 
trial, may be noticed for and will be heard or the 
first Monday of each session of the court, before 
taking up the calendar. Original motions may be 
submitted on any Monday. Where notice has 
been given of a motion, if no one shali appear to 
oppose, it will be granted as of course. If a mo- 
tion be not made on the day for which it hac een 
noticed the opposing party will be entitled, on 
applying to the court at the close of the motions 
for that day, to a rule denying the motion, with 
costs. 


Anat the Law Decides. 


Exemptions of “accidents to boilers and machin- 
ery” in a bill of lading are held, in Fairbank v. 
Cincinnati, N. O. & T. P. R. Co. ([C. C. App., 
6th C.], 38 L. R. A. 271), insufficient to include the 
breaking of a car axle. 


A passenger’s careless use of a loaded gun on a 
steamboat, by which another passenger is injured, 
is held, in West Memphis P. Co. v. White 
({Tenn.], 38 L. R. A. 427), to render the owner of 
the steamboat liable, if the passenger’s negligence 
was such as to excite apprehension in a reasonably 
prudent person, and the owner failed to exercise 
the utmost vigilance and diligence in protecting 
the passengers. 


An order to compel a woman to support her hus- 
band out of her separate property, under the Cali- 
fornia statute, is held, in Livingston v. Superior 
Court ({Cal.], 38 L. R. A. 175), to be within the 
power of a court of equity, since the legal remedy, 
it any, is inadequate. 





The power of the governor of a State to revoke 
his warrant for the surrender of an alleged fugitive 
from justice is held, in State, Nisbett, v. Toole 
({Minn.], 36 L. R. A. 224), to continue until the 
fugitive is taken out of the State. 

The lien of a judgment is held, in Norfolk State 
Bank v. Murphy ([Neb.], 38 L. R. A. 243), to 
relate back to the first day of the term on which 
the judgment was rendered, so as to take priority 
over a mortgage executed during the term before 
the rendition of the judgment. With this case is a 
note collecting the authorities on the priority of a 
judgment over a conveyance made after the be- 
ginning of the term. But in Goetzinger v. Rosen- 
feld ({Wash.], 38 L. R. A. 257), it was held that a 
mortgage to secure an antecedent debt, filed before 
the actual entry of a judgment which was entered 
the same day, would be an equal lien with the 
judgment, but would not have priority. 


The delivery to a deputy clerk of the court of a 
deed to the grantor’s natural child, with instruc- 
tions to have it proved and registered, is held in 
Robbins v. Rascoe ([N. C.], 38 L. R. A. 238), to 
pass the title so that the grantor cannot recall the 
deed. 


The eligibility of a woman to election as a 
county clerk is sustained in State, Crow, v. Hos- 
tetter ([Mo.], 38 L. R. A. 208), where the Consti- 
tution provides that no person shall be chosen to 
office “ who is not a resident of the United States 
and who shall not have resided in this State one 
year,” although masculine pronouns are used in 
respect to the subject of officers. 


Service on a local agent of a non-resident joint- 
stock association doing business as a common car- 
rier is sustained in State, Railroad & W. Com., v. 
Adams Express Co. ({Minn.], 38 L. R. A. 225, 
where there was no manager or general agent or 
any officer or other agent of higher rank in the 
State. 

An ordinance declaring that any building or 
structure partially destroyed by fire shall constitute 
a nuisance if permitted to remain after notification 
to remove, repair or rebuild it, is held unconsti- 
tutional in Evansville v. Miller ({Ind.], 38 L. R. A. 
161), where this is not limited to structures which 
are dangerous. 


A will jointly executed by husband and wife is 
held, in Re Davis ({N. C.], 38 L. R. A. 289), to be 
not subject to probate, as the will of both during 
the lifetime of one of them, but successively prov- 
able as the separate will of each. 


Running a street sprinkler over a street car track 
with a black coat hanging at the side and waving 
in the wind, so as to frighten a well-broken and 
gentle horse, is held, in McCann v. Consolidated 
Traction Co. ({N. J.], 38 L. R. A. 236), to render 
the company liable for the damages, if the jury 
fcund that it had not exercised reasonable care. 
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The liability of a mortgagee for wages or other 
expenses due from a receiver appointed in a rail- 
road foreclosure suit is a novel question which was 
recently decided in the negative by Farmers’ Loan 
& T. Co. v. Oregon Pac. R. Co. ({Ore.], 38 L. R. 
A. 424). 


English Hotes. 


The London Law Journal, in its review of the 
work known as “Every Man’s Own Lawyer,” 
which is now in its thirty-fifth edition, not inaptly 
refers to it as “ this valuable aid to litigation.” 

The late Sir Frank Lockwood’s charming resi- 
dence near Scarborough, called Cober Hill, has 
been placed by the trustees of his will in the hands 
of Messrs. Lumleys, of St. James’ House, for sale 
by auction. 


Earl Spencer, at the Hackney town hall recently, 
unveiled a life-size portrait in oils of Lord Russell, 
of Killowen, lord chief justice of England. It is a 
recognition from all sections of political thought 
and from members of all religions of Lord Rus- 
sell’s political and social work in the borough. 


The introduction in parliament of two measures 
of special interest to lawyers is promised. The 
first is the bill to enable all accused persons to give 
evidence in their own behalf. The Law Journal 
thinks it is evident that this measure, which has 
been frequently introduced and discussed, will be 
preceeded with promptly, for hope is expressed in 
the queen’s speech that the question will be finally 
settled during the present session. The house has 
already shown that it is in favor of it. The second 
bill is for guarding against fraud in the manage- 
ment of limited companies. The chancellor of the 
exchequer, in a recent speech at Swansea, made a 
vigorous attack on the “ one-man company” and 
the dishonest uses to which this trading cloak of 
individuals is sometimes put. 


The London Law Times gives the following par- 
agraphs, which, it jocosely says, were omitted from 
the queen’s speech: 

China trade is all very well; vaccination is vital; 
sc are marine funds. 

The administration of justice attracts me more. 

I see my courts blocked, my judges distracted 
with conflicting duties, my suitors thrown into the 
chaos of an undigested list in London, while judi- 
cial ironclads depart to destroy minnows in remote 
parts of the country. 

The protest of the bar council reaches me. 

The corroborative echo of the Incorporated Law 
Society penetrates even to Osborne. 

T recall Magna Charta, which says that justice is 
to be denied to no man. But it is. Months and 
years elapse before it is reached. 

Expedite the chancery work. Mend your circuit 
system. Appoint more judges, and see that they 
2re learned and experienced. I mean what I say 





Legal Laughs. 


The late lord chief justice of England used to 
tell his friends this anecdote at his own expense: 
Driving in his coupé toward his court one morn- 
ing, an accident happened to it at Grosvenor 
square. Fearing he would be belated, he called a 
nearby cab from the street rank and bade the Jehu 
drive him as rapidly as possible to the courts of 
justice. “ And where be they?” ‘‘ What, a Lon- 
den cabby and don’t know where the law courts 
are at Old Temple Bar?” ‘ Oh, the law courts, is 
it? But you said courts of justice.” 

“Ts this case to be tried by a jury of women?” 
asked the plaintiff in a whisper. 

“Tt is,” replied the lawyer. 

“ Can’t we fix it any other way?” 

“ We cannot.” 

“Then we might as well throw up our hands 
now. The defendant is younger and handsomer 
than I am.” — Chicago Post. 


This happened in Judge Tuthill’s court one day 
last week, according to the Chicago Law Journal: 

“ What is the matter there?” said the judge to 
the defendant in the suit, who had just been re- 
teased from the witness stand, and was rumaging 
amongst the jury. 

“T’ve lost my hat,” replied the defendant in an 
injured tone. 

“ Perhaps Mr. H—— has it,” said defendant's 
counsel, indicating the counsel for the other side. 

“ Not I,” replied that gentleman, “ but I hope 
to have his whole suit before we get through.” 


A plaintiff kept interrupting the defendant. 
Judge Bacon —“ Be quiet!” Plaintiff —“ But I 
can’t keep still and listen to such lies.” Judge 
Racon — “ Try and imitate me. I have to.” 


Southern Justice — “ Bill, I find yo’ guilty of 
shootin’ th’ nigger an’ fine yo’ one dollah — that is, 
ef yo’ kin spare it.” 

Prisoner (indignantly) — “‘ One dollah, Si Jen- 
kins! Do yo’ mean to say yo’ are goin’ to fine me 
one dollah foh on’y shootin’ a nigger?” 

Southern Justice (apologetically) — “ Yais, Bill. 
I know it’s a trifle stiff, but this cote needs the 
money, an’ I’ll take it off next time, too.” — Judge. 


Of course, Webster was in demand by those who 
could afford to pay for his services, says the Bos- 
ton Herald. A sharp Nantucket man is said to 
have got the better of the great defender of the 
Constitution in an amusing way, however. He 
had a small case which was to be tried at Nan- 
tucket one week in June, and he posted to Web- 
ster’s office in great haste. It was a contest with a 
neighbor over a matter of considerable local inter- 
est, and his pride as a litigant was at stake. He 
told Webster the particulars, and asked what he 
would charge to conduct the case. “ Why,” said 
Webster, “ you can’t afford to hire me. T should 
have to stay down there the whole week, and my 
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I couldn’t go down there for less than $1,000. I 
could try every case on the docket as well as one, 
and it wouldn’t cost any more, for one case would | 
take my time for the entire week, anyway.” “ All 
right, Mr. Webster, quickly responded the Nan- 
tucketer. ‘‘ Here’s your $1,000. You come down, 
and I’ll fix it so you can try every case.” Webster 
was so amused over this proposition that he kept 
his word. He spent the entire week in Nantucket, 
and appeared on one side or the other in every 
cese that came up for hearing. The shrewd Nan- | 
tucketer hired Daniel out to all his friends who 
were in litigation, and received in return about 
$1,500, so that he got Webster’s services for noth- 
ing and made a good profit to boot. If that man 
were alive in these days of trusts and syndicates 
he would probably be at the head of a legal trust 
controlling the services of all the big lawyers of 
the country. 


fee would be more than the whole case is worth. it 





———__--. -_—__— 


Hotes of Recent English Decisions. 

Criminal Law — Evidence — Confession, Volun- 
tary in Part — Admissibility. — The prisoner was 
indicted on a charge of stealing from his master, 
a farmer, certain corn, chaff, sheep, poultry and 
grass seeds. It was proved that the prosecutor in 
the presence of a police constable asked the pris- 
oner how he accounted for the number of sheep 
en the farm, and the prisoner admitted that he had 
sent a fat lamb and a live ewe to a butcher, who 
‘gave him 5s. and 15s. for them respectively, and 
that he had not accounted for them in his book to 
his master. The prosecutor then asked the pris- 
oner whether he had let any corn go off the place, 
and the prisoner said he let a publican have certain 
corn and chaff for nine gallons of beer, some gin 
and 5s. On cross-examination the prosecutor ad- 
mitted that when he asked the prisoner about the 
cern he might have said, ‘“‘ You had better tell me 
about all the corn that is gone;” and, further, 
would not swear that he did not induce the pris- 
oner to confess about the corn. The prosecutor’s 
nephew, who was present, admitted on cross-ex- 
amination that the prosecutor asked the prisoner 
to speak the truth, and said it would be better for 
him if he did so. Counsel for the prisoner sub- 


| Frenchman 





mitted that there was no case to go to the jury, as 
the statements made by the prisoner were made 
after an inducement had been held out to him by 
the prosecutor to confess. Counsel for the prose- 
cution submitted that the statement as to the sheep 
and lamb was made before the alleged induce- 
ment. The chairman overruled the objection, 
left the whole case to the jury, who found the pris- 
oner guilty, and he was sentenced to two months’ 
hard labor. The question for the opinion of the 
court was whether the chairman ought to have 
withdrawn the case from the jury on the ground of 


ard | 





the - inadmissibility of the prisoner’s statement. 
Held, that, upon the authorities, the prisoner’s cor- 
fession was not properly admissible, and none of it 
should have been treated as evidence to be left to 
the jury; and that the conviction could not stand. 
(Regina v. Rose, Crown Case Reserved, High 
Court of Justice. London Law Journal, Feb. 12, 
1808.) 

Foreign Law— Husband and Wife — Matri- 
menial Domicile— Change of Domicile. —A 
and a Frenchwoman, domiciled in 
France, were married in Paris in 1854. No con- 
tract or settlement was made by the parties on 
their marriage, but, according to the French law 
in such a case, they were entitled to a community 
of goods, that is, each party was entitled to a 
moiety of all the goods in the possession of them 
or either of them. In 1863 the husband, having 
become a bankrupt in France, came over to Eng- 
land with his wife. In 1865 the husband became 
naturalized as an English subject, his new domicile 
attaching also to his wife. In 1897 the husband 
died, and by his will gave his residuary estate, real 
and personal, all of which had been acquired in 
Fngland, upon trust for his wife for life, with re- 
mainder to the daughter of the marriage and her 
husband and children. This was a summons taken 
out by the wife, claiming one moiety of all the 
property in the possession of her husband or of 
him and herself jointly at his death, notwithstand- 
ing the will, which depended upon the solution of 
the question whether the change of domicile of the 
parties altered their rights with respect to one an- 
other’s property acquired by their matrimonial 
domicile. The question was limited to property 
described as “movable goods.” Held, that the 
wife’s right under French law to a moiety of the 
movable goods of the testator acquired during the 
coverture could not be altered by the change of 
domicile, and was, consequently, unaffected by the 
will. (Re de Nicols: de Nicols v. Curlier, High 
Court of Justice. Chancery Div. Law Times, Ad- 
vance Reports, Feb. 12, 1808.) 


Notes of Recent American Aecistons. 


Application of Payments. — Where a debtor re- 
mits money to his creditor without a request or in- 
struction on what particular debt to apply the 
same, the creditor may apply the money upon any 
debt of his debtor which he chooses. (Lenzen v. 
Miller [Neb.]. 73 N. W. Rep. 460.) 


Constitutional Law — Board of Medical Exam- 
iners. — Plaintiff applied for a writ of mandate to 


| compel the defendants, as the State board of medi- 


cal examiners, to grant him a license to practice 
medicine. It appeared affirmatively from the jour- 
nals of the legislature that the act creating said 
board was not read section by section in the senate 
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on final passage, as required by the Constitution. 


Held, that the act creating said board is void; that 
the said board has no authority to grant the 
license, and that the plaintiff is not entitled to the 


writ demanded. (Brown v. Collister [Idaho], 51. 


Pac. Rep. 417.) 

Criminal Evidence — Declaration. — On a joint 
trial of two defendants, a declaration of one de- 
fendant is admissible against him, even though it 
be inadmissible as against his co-defendants. State 
v. Collins [N. Car.], 28 S. E. Rep. 520.) 


Divorce — Failure to Comply with Decree. — A 
divorced husband is not entitled to an order to en- 
force the provisions of the decree giving him a 
right to visit his children, where he has not paid 
the alimony provided in the decree. (Smith v. 
Smith [Wash.], 51 Pac. Rep. 355.) 

Inn-Keepers — Lien on Drummers’ Samples. — 
In Torrey v. McClellan, decided by the Court of 
Civil Appeals of Texas, it was held that, under 
Rev. St. 1895, art. 3318, giving proprietors of 
hotels and boarding-houses a specific lien on all 
“ property ” or baggage deposited with them, for 
the amount of the charges against them or their 
“ owners,” if guests of such hotel or boarding- 
house, proprietors of an hotel acquire no lien for 
the board bill of a traveling man or drummer on 
trunks and drummers’ samples therein belonging 
to his employer, where the proprietors knew they 
ccntained such samples when the drummer became 
their guest. 

Limitations. — An action against a corporation 
for personal injuries was originally commenced 
within the statutory time. Afterwards, after the 
time in which the original action could be brought 
had expired, an amended complaint was filed, al- 
leging negligence of defendants in selecting a 
physician to treat plaintiff. Held not to constitute 
such a new cause of action as to be barred by the 
statute. (Richardson v. Carbon Hill Coal Co. 
[Wash.], 51 Pac. Rep. 402.) 


Municipal Corporations — Liability for Arrest.— 
A city is not liable for arrests made by its police- 
men for violation of its ordinances, and the com- 
mitment to prison of the person arrested, even if 
the officer is negligent, acts under a mistake, or 
uses violence in making the arrest and commit- 
ment, but is liable only for failure or neglect to 
provide a prison so furnished as to afford reason- 
able comfort and protection from suffering and in- 
juries to health, and for failure to exercise ordinary 
care in procuring necessaries for prisoners and 
supervising its subordinates. (Coley v. City of 
Statesville [N. Car.], 28 S. E. Rep. 482.) 


Negligence — Obstruction in Street.— A foot 
passenger in a city is not limited to traveling on 
the sidewalks or crosswalks. He may, while exer- 
cising due care in so doing, walk along or across 
a street, and may leave the sidewalk at such points 





as suits his convenience; and he has a right to 
presume, and act upon the presumption, that the 
street is reasonably safe and free from dangers to 
travelers for its entire width. (Heckman v. Even- 
son [N. Dak.], 73 N. W. Rep. 427.) 

Sureties — Contribution — Remedies. — 1. One 
surety, having paid a common obligation, cannot 
sue at law to compel a co-surety to pay more than 
his aliquot part of the original undertaking on ac- 
ccunt of the insolvency of a party to such under- 
taking; his remedy being in equity. 2. A surety 
suing his co-sureties in equity for contribution must 
allege and prove the insolvency’ of their principal. 
(Fischer v. Gaither, Supreme Court of Oregon, 
Jan. 17, 1898.) 

Telephones — Failure to Deliver Message — 
Damages. — In an action against a telephone com- 
pany for damages resulting from nondelivery of a 
message, whereby a witness failed to appear at a 
trial, the opinion of the attorney in the former 
case, that the result would have been different if 
such witness had been present, is not sufficient to 
prove such fact, especially where the attorney was 
not present during the whole of such trial. (Mar- 
tin v. Sunset Telephone & Telegraph Co. [Wash.], 
5¢ Pac. Rep. 376.) 


Wills — Rights of Devisees and Legatees. — 
Where a testator, after making the will, gives a 
devisee, who is nominated in the will as executo., 
a deed of property devised to the latter charged 
with the payment of a certain sum, such devisee, 
by qualifying as executor, elects to take under the 
will, and the deed is of no effect. (Allen v. Allen 
[N. Car.], 28 S. E. Rep. 513.) 

Will — Trust — What Is Necessary to Create.— 
In a pocketbook in the bottom of an old trunk 
belonging to M., and amongst other papers relat- 
ing to the estate of M.’s deceased brother, was 
found the following declaration, which bore mani- 
fest marks of age upon it, and was conceded to be 
much older than the thirty days’ limit imposed by 
law upon charitable bequests: “ By the request of 
my dear brother, my house on Duquesne Way is to 
be sold at my death, and the proceeds to be divided 
between the Home of the Friendless and_ the 
Home for Protestant Destitute Women. (Signed) 
Mary McAuley.” Held, this was a perfectly good 
execution of a trust. (McAuley’s Estate, Ash’s 
Appeal, Pa. Sup. Ct., xli Weekly Notes of Cases, 
437.) 


BOOKS AND DOCUMENTS RECEIVED. 


Report of the Twentieth Annual Meeting of the 
Alabama Bar Association, June 30 and July 1, 
1897. 

The Sunday Observance in the United States as 
a Civil Institution. By W. W. Atterbury. 
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